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The South Carolina Association of CPAs is pleased to provide you 
with the Legislator’s Tax Guide to assist you with the unique income 
tax implications of being a state legislator. 

As a state legislator, you are an employee of the State of South Carolina for income 

tax purposes. Expenses incurred in carrying out your duties as a representative of your 

district are employee business expenses. As a reminder, the rules for employee business 

expenses changed considerably with the passing of the Tax Cuts and Jobs Act of 2017 

(TCJA), and there are special rules that apply to you as an elected official, especially with 

regards to campaign expenses. 

In general, many of the employee business expenses you have been able to deduct in 

prior tax years are no longer deductible under the TCJA. However, federal tax laws are 

subject to change, so we recommend you continue to track your expenses as a state 

legislator in the event a retroactive change is passed in the future. 

The 2021 Legislator’s Tax Guide is intended to assist you with preparing your 2020 

income tax return by helping identify and substantiate those expenses that are deductible, 

and account for any reimbursements you receive. Every taxpayer’s circumstances differ, 

so you should not rely on this 2021 Legislator’s Tax Guide as the final authority for 

determining the application of various tax laws to your circumstances. 

As a final note, this is intended to be a tax guide. What is legal for tax purposes –  

particularly in the use of campaign contributions and expenditures – might not comply 

with ethical rules and guidelines, and you will need separate advice in that regard.
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The South Carolina Association of Certified Public  
Accountants would like to thank the following members 
of the Governmental Affairs Committee for their  
contributions to the Legislator’s Tax Guide.

IRS CIRCULAR 230 NOTICE:
To ensure compliance with the requirements imposed by the 
IRS, we inform you that any U.S. federal tax advice contained 
in this publication is not intended or written to be used for the 
purpose of (a) avoiding penalties under the Internal Revenue 
Code or (b) promoting, marketing or recommending to another 
party any transaction or tax-related matter[s]. To provide you 
with a communication that could be used to avoid penalties 
under the Internal Revenue Code will necessarily entail 
additional investigations, analysis and conclusions on our part.
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Employee Business 
Expenses In General
Q1. What is the term for the expenses 
that I incur and pay for out-of-pocket as 
a legislator in carrying out my duties? 
A. These types of expenses are called 
Unreimbursed Employee Expenses. For 
purposes of this year’s Legislator’s Tax 
Guide, we refer to Unreimbursed Employee 
Expenses as “your expenses” or “expenses 
you incur.”

Q2. What are the general rules regard-
ing expenses that I incur as a legislator 
in carrying out my duties? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, Unreimbursed Employee Expenses 
are no longer deductible.

Q3. If I have been elected to serve as a 
legislator, and therefore required to con-
duct legislative business in Columbia, 
can I deduct expenses for traveling to 
and from Columbia and expenses for 
travel, lodging and meals in Columbia? 
A. For tax years beginning after December 
31, 2017 and ending before January 
1, 2026, Travel, Lodging and Meals are 
no longer deductible as Unreimbursed 
Employee Expenses.

Q4. Does it matter how far Columbia 
is from my residence in my legislative 
district? 
A. Yes. One exception to the provision 
allows a state legislator to elect to treat his 
residence as his tax home. This election is 
not available if the residence of the legisla-
tor within the legislative district which he 
represents is 50 or fewer miles from the 
capitol building of the state.

Q5. Are there any special tax rules re-
garding business meals and business 
entertainment? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, meals are no longer deductible as 
Unreimbursed Employee Expenses.

Q6. What effect do reimbursements by 
the state have on my deduction for ex-
penses that I have incurred? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, expenses in excess of reimburse-
ments will no longer be deductible as 
Unreimbursed Employee Expenses.

Q7. Am I entitled to a full deduction for 
the total amount of my business ex-
penses less the reimbursements I have 
received and less the 50 percent exclu-
sion for meals and entertainment ex-
penses which are not reimbursed? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, expenses in excess of reimburse-
ments will no longer be deductible as 
Unreimbursed Employee Expenses.

Vehicle & Other 
Travel Expenses
Q1. What kinds of expenses are consid-
ered to be travel expenses? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, transportation costs in excess of re-
imbursements will no longer be deduct-
ible as Unreimbursed Employee Expenses.

Q2. How do I compute my cost for these 
types of travel expenses? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, travel expenses in excess of reim-
bursements will no longer be deductible 
as Unreimbursed Employee Expenses.

Q3. What mileage qualifies as business 
mileage? 
A.  For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, unreimbursed business mileage will 
no longer be deductible as Unreimbursed 
Employee Expenses.

Q4. Am I entitled to a deduction for the 
miles I drive from my home district to 
Columbia for General Assembly ses-
sions and for driving to the Capitol each 
day that I am in Columbia? 
A.  For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, unreimbursed business mileage will 
no longer be deductible as Unreimbursed 
Employee Expenses.

Q5. I have an office in my home district. 
Can I deduct the cost of driving from 
my residence to my office in my home 
district? 
A. No. The mileage from your residence to 
your office in your home district is consid-
ered a personal, non-deductible, commut-
ing expense. The TCJA has not changed 
this position.

Q6. If I ride to Columbia from my home 
district with another legislator, am I al-
lowed to claim a deduction for the mile-
age even though I did not drive my own 
car? 
A. No. When you ride with someone else 
and do not directly incur any travel ex-
pense yourself, you are not allowed any 
deduction. If you pay the person who is 
giving you a ride, you are no longer en-
titled to deduct that cost. The legislator 
who drove should consider your payment 
a reimbursement.

Q7. Am I allowed a deduction for mile-
age expense incurred in attending meet-
ings during a political campaign for my 
reelection? Although I am running for 
re-election, I still feel it is incumbent 
upon me to explain to my constituents 
the activities of the General Assembly, 
the legislation that we are working on, 
and the disposition and explanation of 
legislation that has gone through com-
mittees or that we have already acted 
on. 
A. Federal income tax law specifically 
states that campaign expenses are not 
tax deductible (see section on Campaign 
Contributions & Expenditures). Because 
of this, it is important for a legislator to 
distinguish between those expenses that 
are directly related to an election cam-
paign and those expenses that are directly 
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related to serving the legislator’s constitu-
ency. We advise you to maintain separate 
accounting records for your campaign ex-
penses and your non-campaign expenses. 
Upon examination by the Internal Revenue 
Service, separate records would aid you in 
substantiating your business expenses 
and support a claim you did not attempt to 
deduct campaign expenses.

Q8. I received a traffic ticket because I 
was rushing to get to Columbia to be on 
time for a session or committee meet-
ing. Is the fine a tax deductible expense? 
A. No. A traffic violation fine is a penalty, 
and therefore not a deductible expense. 
Parking tickets are also nondeductible 
expenses. The TCJA has not changed this 
position.

Q9. Will the standard mileage method 
or the actual expense method give me 
the greater deduction? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, unreimbursed business mileage or 
actual auto cost will no longer be deduct-
ible as Unreimbursed Employee Expenses.

Q10. If I use the actual expense method 
one year, can I use the standard mileage 
rate method the following year? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, unreimbursed business mileage 
or auto costs will not be deductible as 
Unreimbursed Employee Expenses.

Q11. Are there any tax effects from a 
decrease in my business usage of an 
automobile? 
A.  Yes. If you have used the actual expense 
method of calculating your tax deduction 
for any prior year for the same car you are 
currently using for business and your busi-
ness usage percentage declines to 50 per-
cent or less, you may be required to report 
as income some accelerated depreciation 
deductions claimed in prior years. Note 
that straight-line depreciation is not an 
accelerated method and would not result 
in reporting additional income in this 
circumstance.

Q12. What expenses may I deduct if I 
lease a vehicle rather than purchase one 
and use it for business travel? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, vehicle costs will no longer be de-
ductible as Unreimbursed Employee 
Expenses.

Q13. If I use my automobile for busi-
ness travel and choose to use the actual 
expense method of calculating my de-
duction, are there any limits on the de-
preciation that I am allowed? 
A.  For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, depreciation will no longer be de-
ductible as Unreimbursed Employee 
Expenses.

Q14. Can I utilize Section 179 to take an 
immediate expense on my vehicle? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, Section 179 will no longer be deduct-
ible as Unreimbursed Employee Expenses.

Q15. What happens if I trade-in or sell 
my vehicle in which I deducted depre-
ciation and actual expenses on my prior 
year’s tax returns? 
A. Even though you may no longer deduct 
expenses for the business use of a vehicle, 
if you took prior depreciation expense on 
a vehicle and then trade-in or sell that ve-
hicle, there may be a mix of capital gain 
income and recapture of the prior depre-
ciation. In addition, under the TCJA, for tax 
years beginning after December 31, 2017 
and ending before January 1, 2026, there 
is no longer an ability to defer gain from 
the like-kind exchange of a vehicle from 
a trade-in at a dealership. You should con-
sult a tax advisor to calculate any tax effect 
from your specific circumstances regard-
ing such a vehicle sale.

Meals & Lodging 
Away From Home
Q1. Are expenses for meals and lodging 
considered employee business expenses? 
A. Yes, but for tax years beginning after 
December 31, 2017 and ending before 
January 1, 2026, expenses for meals and 
lodging will no longer be deductible as 
Unreimbursed Employee Expenses.

Q2. If I choose to use the actual expense 
method, what can I deduct for lodging 
while living in a hotel, motel or apart-
ment or similar type of residence while 
attending sessions in Columbia? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, these types of lodging expenses will 
no longer be deductible as Unreimbursed 
Employee Expenses.

Q3. What if I share a place to stay while 
in Columbia with another legislator or 
individual? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, lodging expenses will no longer be 
deductible as Unreimbursed Employee 
Expenses.

Q4. Because I am in Columbia for long 
periods of time, I feel it is necessary and 
desirable to have my spouse and chil-
dren come to Columbia on occasion. Can 
I deduct the costs of their travel to and 
from Columbia and meals and lodging 
while in Columbia? 
A. No deduction is allowed for travel ex-
penses paid or incurred with respect to a 
spouse, dependent or other individual ac-
companying you on business travel. 

Q5. I understand that there are special 
provisions related to meals and lodging 
expenses for legislators who live more 
than 50 miles from Columbia. How do 
these provisions affect me? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, meals and lodging expenses are 
no longer deductible as Unreimbursed 
Employee Expenses.
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Business Meals
& Entertainment  
Q1. What is an entertainment expense? 
A. An entertainment expense is ordinary, 
necessary and reasonable and also associ-
ated with the active conduct of legislative 
activities. However, for tax years beginning 
after December 31, 2017, entertainment 
expenses are no longer deductible.

Q2. What constitutes a deductible busi-
ness entertainment or meal expense? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q3. What are “directly related” enter-
tainment or meal expenditures? 
A. For tax years beginning after December 
31, 2017, “directly related” entertainment 
expenses and meals will no longer be 
deductible as Unreimbursed Employee 
Expenses.

Q4. What are “associated with” enter-
tainment or meal expenditures? 
A. For tax years beginning after December 
31, 2017, “associated with” entertainment 
expenses and meals will no longer be 
deductible as Unreimbursed Employee 
Expenses.

Q5. Sometimes my spouse and I will en-
tertain people who have important re-
lationships to my service as a legislator. 
When we invite these people to bring 
their spouses, are the costs allocable to 
the spouses’ deductible? 
A. You generally cannot deduct the cost 
of entertainment for your spouse or the 
spouse of a customer, client or constitu-
ent or other person. However, the cost for 
your spouse and the spouse of the qualify-
ing person may be business entertainment 
if you can show you had a clear business 
purpose, rather than a personal or social 
purpose for providing the entertain-
ment. Note: For tax years beginning after 
December 31, 2017, business entertain-
ment expenses are no longer deductible 
as Unreimbursed Employee Expenses.

Q6. I occasionally entertain other elect-
ed officials such as city council members, 
mayors and congressmen, primarily for 
the purpose of maintaining communi-
cations with them to explore common 
problems. Can I deduct the expense of 
this entertainment? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals are no longer deductible.

Q7. On special occasions, I will host a 
gathering of fellow legislators and other 
individuals connected with the legisla-
tive business. Can I deduct the expense 
of this gathering as a business expense? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q8. Is there a limitation on the amount 
I can deduct as business entertainment 
or a business meal expense? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q9. Sometimes I entertain individuals 
who are associated with my business 
as a legislator at my beach house. Am I 
allowed to deduct an allowance for de-
preciation on any part of my vacation 
home? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q10. I belong to a country club in my 
home district. I entertain constituents 
at the club on a regular basis. What costs 
associated with my membership and en-
tertaining at the club are deductible? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q11. Can I deduct tickets to sporting or 
theater events that I purchase for busi-
ness associates or acquaintances? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q12. If I rent a skybox at a football stadi-
um and provide the food and beverage 
and admission tickets for constituents 
and other associates related to my busi-
ness as a legislator, what costs can I 
deduct? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q13. If I meet with a constituent regard-
ing a legislative problem and I pay for 
the meal we have while we are discuss-
ing this problem, am I allowed to deduct 
this expense? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q14. At the end of a legislative session, I 
may take secretaries or other staff mem-
bers out to dinner or buy them candy or 
flowers. Is this expense deductible? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q15. Can I use a “per diem” rate for 
meals and incidental expenses while on 
business travel? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.

Q16. If I use a per diem allowance instead 
of actual expenses, does this change my 
substantiation requirements? 
A. For tax years beginning after December 
31, 2017, entertainment expenses and 
meals will no longer be deductible as 
Unreimbursed Employee Expenses.
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Advertising
Q1. Because I am a member of the 
General Assembly, I am often called 
upon to pay for ads in trade journals, 
books or magazines distributed by 
various organizations in my district. Can 
I deduct the cost of these ads? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, the cost of business ads will no 
longer be deductible as Unreimbursed 
Employee Expenses.

Q2. As a member of the General 
Assembly, I am requested (and required, 
in effect, because of my position) to 
attend many dinners within my district. 
Can I deduct the cost of these dinners? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, meals will no longer be deductible 
as Unreimbursed Employee Expenses.

Q3. I buy calendars, pens or similar items 
that I will pass out to my constituents as 
a means of advertising that I am their 
legislator. These items have my address 
and phone number on them so that 
my constituents can contact me when 
needed. Can I deduct the expense of 
such items? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, promotional items will no longer 
be deductible as Unreimbursed Employee 
Expenses.

Other Deductible 
Expenses
Q1. What other expenses may I deduct 
on my tax return? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, Unreimbursed Employee Expenses 
of any kind will no longer be deductible.

Q2. Can I deduct the cost of my home 
telephone since I use it for calling 
and receiving calls from constitu-
ents and for other state business?  

A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, a separate phone or fax line will no 
longer be deductible as Unreimbursed 
Employee Expenses.

Q3. What are the rules on gifts that I 
make to individuals who are important 
to my job as legislator? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, gifts will no longer be deductible as 
Unreimbursed Employee Expenses.

Q4. Are there any special requirements 
regarding the deduction of expenses for 
a cellular telephone? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, cellular phones will no longer be 
deductible as Unreimbursed Employee 
Expenses.

Q5. Are fees charged by accountants 
and attorneys deductible employee 
business expenses? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 2026, 
Attorney fees and Tax Preparation fees are 
no longer deductible as Unreimbursed 
Employee Expenses.

Office & Related 
Expenses
Q1. Can I deduct any costs of my home 
as business expenses? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, home office expenses will no longer 
be deductible as Unreimbursed Employee 
Expenses.

Q2. Specifically, how do I figure the 
home office expense deduction? What 
type expenses are allowed? Is there a 
deduction limit? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, home office expenses will no longer 
be deductible as Unreimbursed Employee 
Expenses.

Q3. If I deduct a home office expense for 
the business use of my home and sub-
sequently sell or exchange it, does such 
use affect the gain on sale? 
A. Although you may be able to exclude 
gain up to $250,000 ($500,000 for certain 
married persons filing a joint return) on 
the sale of your principal residence, you 
cannot exclude the gain that is equal to 
any depreciation allowed or allowable for 
the business use of the home after May 
6, 1997. Any depreciation you claimed (or 
could have claimed) as a result of deduct-
ing expenses of a home office must be re-
captured and income tax calculated at the 
rate of 25 percent of that depreciation.

Q4. Can I deduct expenses for office 
equipment and furniture, such as a desk, 
file cabinet, adding machine and similar 
items, used for legislative purposes? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, expenses will no longer be deduct-
ible as Unreimbursed Employee Expenses.

Q5. Instead of an office in my home, I 
maintain a rented office in my district 
for the purpose of serving my constitu-
ency. What expenses can I deduct on my 
tax return for the cost of maintaining 
this office? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, rent will no longer be deductible as 
Unreimbursed Employee Expenses.

Q6. I am considering purchasing a per-
sonal computer for my home. Will I be 
able to deduct this cost? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, a computer will no longer be deduct-
ible as Unreimbursed Employee Expenses.

Q7. Can I deduct the wages and payroll 
taxes for my staff and assistants which 
are not paid by the state? 
A. For tax years beginning after December 
31, 2017 and ending before January 1, 
2026, these wages will no longer be de-
ductible as Unreimbursed Employee 
Expenses.
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Campaign Contributions 
& Expenditures
As noted in the introduction, this is a tax 
guide.  There are an increasing number 
of statutory and ethics requirements that 
govern the solicitation and use of cam-
paign contributions and expenditures that 
are as complex as the tax rules in this guide. 
Legislators must keep them in mind along 
with the matters discussed herein.

Q1. Am I required to include any politi-
cal contributions in my taxable income? 
A. Although there is no specific require- 
ment to do so, you should keep your per- 
sonal funds separate from political funds to 
avoid having to trace how they were used. 
The campaign bank account will be treated 
as a political organization even though it is 
just a separate bank account into which 
only political contributions are deposited 
and out of which only campaign expenses 
are paid. You may keep the campaign ac-
count in your own name without being 
taxed so long as you do not commingle the 
funds with your personal funds or spend 
any of the funds for personal purposes.

If your personal funds are commingled 
with political funds and it becomes imprac- 
tical to trace the use of the political contri- 
butions, the tax law creates a presumption 
that all political contributions have been 
diverted to personal use and you will be 
required to report all the political contribu- 
tions as taxable income. In addition, cam-
paign expenses or expenses not paid from 
a separate bank account will be subject to 
normal IRS rules for personal or business 
expenses and may not be deductible.

Q2. Am I required to include any politi- 
cal contributions in my taxable income?
A. Political contributions are not included 
in your taxable income if the funds are used 
solely for campaign purposes. The funds 
should be maintained in a separate bank 
account, for ease of record keeping. If you 
do not maintain these funds in a separate 
account that is treated as a political organi-
zation, you may be asked to prove that the 
funds were for political and not personal 

purposes. You will be taxed on any contri-
butions you divert to your personal use or 
receive in exchange for political favors. 

Q3. Should I pay political expenses from 
my personal funds?
A. Political expenses paid from a person-
al bank account will not be deductible, 
except in the rare case where they would 
qualify as an ordinary and necessary busi-
ness expense. A salaried employee public 
office holder cannot deduct miscellaneous 
itemized deductions until at least 2026, 
and may not treat his earnings as from a 
trade or business or deduct expenses as 
trade or business expenses. All political 
expenses should be paid from a separate 
account. Surplus funds remaining after 
paying all qualified expenses will be treat-
ed as expended for personal use except as 
set forth in Q4.

Funds collected by a political organiza- 
tion (including funds paid out of a sepa- 
rate bank account) and used to pay or 
reimburse your expenses of carrying out 
your duties as a legislator, such as office 
expenses, or anything you could ordinar- 
ily deduct as an expense of holding office, 
are not taxable even though not used for 
campaign purposes. If you pay expenses 
of holding office from your own funds 
and are reimbursed by a third party, with 
proper accounting, then you may be able 
to deduct the expense “above-the-line” 
against the included reimbursement in de-
termining your adjusted gross income.

If you receive the contributions directly, 
rather than through a political organi- 
zation, and use them for noncampaign 
purposes, they must be reported in your 
income, and may not be deductible, as set 
forth above. You should use a separate ac-
count treated as a political organization for 
political contributions and expenses.

Spending money for purposes other than 
campaign expenses or otherwise deduct- 
ible expenses could cause the funds to be 
treated as funds diverted to your personal 
use and would require them to be included 
in your taxable income.

Q4. Once I have received a political con- 
tribution, what am I allowed to spend 
this money on to prevent having to rec- 
ognize it as income?
A. Expenditures are considered to be used 
for campaign purposes if they are spent for 
generally recognized campaign expenses, 
regardless of when incurred, contributed 
to the national, state or local committee of 
the candidate’s party, or used to reimburse 
the candidate for his out-of-pocket ex- 
penses paid during the current or previous 
election campaigns.

Examples of expenditures that the IRS gen- 
erally considers to qualify for campaign 
purposes are:
1) Even if you are not officially a candidate, 
and want to run for election to a public 
office, if you travel throughout the state or 
a district to rally support for your intend-
ed candidacy, and attend a convention of 
an organization to solicit its support, the 
amount expended for travel, lodging, food 
and similar expenses would qualify.
2) If you are a candidate for re-election and 
travel with your spouse to or throughout 
the district, you make speeches and ap-
pearances to persuade voters to re-elect 
you, and feel it is important for your reelec-
tion that your spouse accompany you, the 
travel expenses for you and your spouse 
would qualify as campaign expenditures.
3) As a candidate for public office and in 
connection with your campaign, you take 
voice and speech lessons to improve your 
skills. The expenses for these lessons would 
qualify.
4) As an officeholder and candidate for 
reelection, you purchase tickets to a tes- 
timonial dinner. Your attendance at the 
dinner is intended to aid your reelection. 
Such expenditures would qualify.

IRS regulations also list examples of items 
that do not qualify. If you have any doubts 
as to a particular expenditure, you should 
consult the regulations or ask your tax 
advisor.

Q5. If I have surplus funds remaining 
after paying all of my campaign expens- 
es, what am I allowed to do with this 
surplus?
A. In order to avoid surplus funds 
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considered as being diverted to your per-
sonal use and therefore includible in your 
gross income, you must use the surplus 
funds in one of the following ways:
1) Return the surplus funds to the original 
contributors.
2) Transfer the surplus funds to the gen- 
eral fund of the U.S. Treasury, any state or 
local government, or exempt public charity
3) Use the surplus funds to pay the cost 
of attending a political party’s national 
convention.
4) Pay for expenses of voter research, 
public opinion polls or voter canvasses for 
a later political campaign.
5) Hold the funds in the campaign ac- 
count if you reasonably anticipate run- 
ning for office again and spending the 
funds in a way that would qualify as cam-
paign expenses
6) Pay reasonable “transition expenses” but 
not personal living expenses

See also Q4 for other uses of contributions 
that may not result in income to a candi- 
date even though not used for campaign 
expenses.

Q6. If I pay any campaign expenses out 
of my personal funds, am I allowed a de- 
duction for income tax purposes?
A. No. Campaign expenses, whether paid 
out of your personal funds or from con- 
tributions, are considered nondeductible 
personal expenses regardless of the results 
of the election. Such expenses would in-
clude the cost of attending political con-
ventions, contributions to the party that 
sponsored your candidacy, campaign 
travel and advertising, defending a con- 
tested election, filing fees or legal fees in- 
curred in litigation over redistricting.

Q7. If political contributions are main- 
tained in an interest-bearing account 
or invested temporarily before they 
are expended for campaign purposes, 
am I required to pay income tax on any 
dividends, interest or other investment 
income earned?
A. Yes. A political organization is required 
to pay income tax on any investment 
income it earns within a taxable year in 
excess of $100.

Q8. Are any tax benefits available to 
an individual who makes a political 
contribution?
A. No tax credit or deduction is available to 
an individual who makes a political contri- 
bution. You may in some cases be required 
to disclose the non-deductibility of contri- 
butions to potential donors in your cam- 
paign solicitations.

Q9. Are political contributions that con- 
sist of property, such as stocks or bonds, 
treated the same as cash contributions?
A. The fair market value of the property 
on the date of contribution is treated the 
same as a cash contribution. Although po- 
litical contributions are not subject to the 
gift tax, a donor who transfers appreciated 
property as a political contribution is taxed 
on the gain as if he had sold the property.

Q10. If one of my constituents chooses 
to make an unrestricted gift to me that 
I may use for any personal use, am I re- 
quired to include this in income?
A. Gifts to political candidates are pre- 
sumed by the IRS to have been made as 
political contributions unless the donee 
can show otherwise. If you can overcome 
this presumption, you must also show that 
the donation was a true gift, without any 
consideration or quid pro quo, in order to 
exclude it from your income.

Q11. If I return surplus funds of my  
political organization to known contrib-
utors, what are the tax consequences? 
A. If you refund political contributions to 
the original contributors, they will not be 
required to recognize any income because 
they received no benefit from the original 
contribution. You are not required to rec-
ognize any taxable income because the 
refund of the surplus is not considered to 
be expended for your personal purposes.

Q12. Are proceeds collected from fund-
raising events and testimonial dinners 
treated differently from other political 
contributions? 
A. No. These proceeds are treated the same 
as any other political contributions.

Q13. What accounting records am I re-
quired to keep regarding the political 

contributions? 
A. Detailed accounting records should be 
kept in such a manner that you are able to 
account for all receipts of political contri-
butions and the disbursement of all such 
funds; if not, you may be required to report 
political contributions as taxable income. 

Q14. For income tax purposes, what re-
porting is required of a political com-
mittee, organization, club or other 
association formed to manage cam-
paign contributions and expenses of a 
candidate? 
A. A new organization (including a bank 
account that will be treated as a political 
organization) is required to notify the IRS 
of its existence electronically by complet-
ing an online form 8871 located on the IRS 
website at www.irs.gov/form8871. This re-
porting requirement does not apply to: (i) 
organizations that are required to report to 
the Federal Election Commission; (ii) some 
state or exempt organizations; and (iii) 
small political organizations that expect to 
always have annual gross receipts less than 
$25,000.

Organizations may be required to make 
copies of the Form 8871 available to the 
public, make regular reports to the IRS of 
their contributions and expenditures, and 
file an annual information return. Most or-
ganizations required to file Form 8871 are 
also required to file Form 8872, Political 
Organization Report of Contributions and 
Expenditures, and provide information de-
tailing its receipts and expenditures. 

In addition, political organizations with 
taxable income (which includes inter-
est income) in excess of the $100 spe-
cific deduction must file form 1120-POL, 
U.S. Income Return for Certain Political 
Organizations, by the fifteenth day of the 
third month following the close of each 
taxable year. You may wish to file 1120-
POL even if you do not have any taxable 
income to start the statute of limitations 
running. Certain tax-exempt organizations 
may be exempt from this requirement, but 
may be required to file Form 990, Return 
of Organization Exempt from Income Tax, 
or Form 990-EZ, Short Form Return of 
Organization Exempt from Income Tax.
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Q15. Are the financial records of my 
political organization subject to review 
by the Internal Revenue Service or the 
South Carolina Department of Revenue? 
A. Yes. These agencies can review your re-
cords to ensure proper tax treatment of all 
receipts and expenditures.

Newsletter Funds
Q1. What is a newsletter fund? 
A. It is a fund established and maintained 
by an individual who holds, has been elect-
ed to, or is a candidate for nomination or 
election to any federal, state or local elec-
tive public office. The fund must be used 
by the individual exclusively for the prepa-
ration and circulation of the individual’s 
newsletter. The fund is treated for tax pur-
poses as a political organization.   

A candidate is defined as an individual 
who has publicly announced that he/she is 
a candidate for nomination or election to 
an office and meets the qualifications pre-
scribed by law to hold such office.

Q2. How is a newsletter fund accounted 
for? 
A. A newsletter fund is treated as an 
exempt political organization. The assets in 
the fund must be maintained in a separate 
account and used solely for preparation 
and circulation of the newsletter. It is im-
portant that your accounting records suf-
ficiently identify all receipts and the nature 
of all disbursements of the fund.

Q3. What expenses may be paid out of a 
newsletter fund? 
A. Newsletter fund assets may not be used 
for campaign activities. The assets of the 
fund may be used solely for the prepa-
ration and circulation of the newsletter, 
which include secretarial services, print-
ing, addressing and mailing expenses. If 
assets of a newsletter fund are used for any 
purpose other than preparation and cir-
culation of the newsletter, such amounts 
and future contributions to the fund are 
treated as expended for the personal use 
of the individual establishing the fund and 
would be required to be reported in tax-
able income.

Q4. What am I allowed to do with excess 
amounts in a newsletter fund after I 
have left public office? 
A. The unexpended balance of a newslet-
ter fund may be contributed, within a rea-
sonable period of time, to or for the use of 
another newsletter fund, transferred to the 
U.S. Treasury or any state or local govern-
ment, or an exempt organization under 
sect. 501(c)(3) that qualifies as a publicly 
supported charity, without being con-
sidered as having been diverted for the 
elected official’s personal use. However, 
transfer of unexpended amounts to a po-
litical organization that is not a newsletter 
fund will be considered as being diverted 
for the elected official’s personal use and 
will be required to be reported by him/her 
as taxable income.

Q5. Is a newsletter fund subject to 
income tax on any earnings? 
A. Yes. A newsletter fund is subject to tax on all 
income that is not exempt function income. 
Exempt function income normally consists of 
contributions, subscription fees and proceeds 
from fundraising events. Taxable income of 
the fund normally would be limited to inter-
est, dividends and gain realized on the sale 
of appreciated assets of the fund, assuming 
the newsletter fund observes the prohibition 
against engaging in any activity other than its 
exempt function. Newsletter funds are subject 
to the same reporting requirements as a po-
litical committee, organization, club or other 
association formed to manage campaign 
contributions and expenses of a candidate, 
except that a newsletter fund is not eligible for 
the $100 deduction that is allowed to politi-
cal organizations. See Q14 under Campaign 
Contributions & Expenditures (above).

Q6. If I do not have a newsletter fund 
and pay the cost of publishing and dis-
tributing a newsletter out of my person-
al assets, can I deduct these costs? 
A. The cost of publishing and distributing 
a newsletter may qualify as an employee 
business expense that was deductible by 
you prior to the TCJA if you were holding 
office when you incurred these costs. If you 
incur these costs while you are a candidate 
for office and do not currently hold the 
office, they may be treated as campaign 
expenses, which are not deductible.

Substantiation & 
Record Keeping
Note that the TCJA removed the ability to 
deduct Unreimbursed Employee Expenses. 
The questions and answers below relate 
to record-keeping requirements for items 
deductible prior to the TCJA. These rules 
also apply to business expenses and other 
types of income tax deductions, so the in-
formation was not adjusted to reflect the 
TCJA. Should the TCJA be repealed or other 
legislation be introduced to allow the de-
ductibility of Unreimbursed Employee 
expenses, these record-keeping require-
ments would apply unless legislation 
specifically changed these rules.

Q1. Do I need to keep records? 
A. A taxpayer must maintain records for 
expenses reported on their tax returns. 
Internal Revenue Code Section 274(d) 
and Treasury Regulation 1.274-5T detail 
the substantiation requirements for travel 
away from home, including meals and 
lodging, entertainment, gifts or listed 
property expenses. Record-keeping ex-
tends to campaign expense and newsletter 
expenses.

Q2. Since the TCJA no longer allows 
for the deduction of Unreimbursed 
Employee Expenses, do I still need to 
keep records of my expenses? 
A. Federal tax laws are subject to change, 
and historically the federal government 
has issued retroactive law changes. It 
is possible that the tax law will change 
with respect to Unreimbursed Business 
Expenses, so keeping good records may 
be beneficial if the law is retroactively 
changed in the future.

Q3. What kind of records would I need 
to substantiate my deduction for travel 
expenses? 
A. Estimates are not acceptable. The tax-
payer must “substantiate by adequate 
records” all expenditures for travel, enter-
tainment and business gifts. All business 
expenses must be supported by receipts, 
invoices and canceled checks. In every 
case, the business nature of the expense 
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must be documented in some fashion. The 
taxpayer must substantiate each element 
of the expenditure or use by adequate 
records or by sufficient evidence cor-
roborating the taxpayer’s own statement. 
No deduction or credit will be allowed 
based on estimates or unsupported testi-
mony of the taxpayer. Temporary Treasury 
Regulation Section 1.274-5T(a) makes the 
following clear: for purposes of travel, en-
tertainment, gifts and listed property, the 
substantiation requirements of IRC Section 
274(d) are strictly applied and prohibit the 
use of estimates. This is true even if the 
cost necessary to produce such documen-
tation is a burden on the taxpayer. In Field 
Service Advice 200209028, the IRS denied 
a taxpayer the use of a statistical sampling 
methodology to estimate the amount of 
meals and entertainment deduction.

The additional elements of documenting 
travel expenses are: 

1) The amount spent each day for trans-
portation, meals and lodging (Note: Meals 
do not need to be broken out by meal)
2) The dates of departure and return and 
the number of days spent on business 
3) The business mileage driven by date 
and destination
4) The destination of the travel, desig-
nated by the name of a city, town, or 
similar description 
5) The business purpose or benefit of 
the trip

Congress repealed the “contemporane-
ous records” provision. The law no longer 
requires that records be prepared as the 
expense is incurred. A record of the ele-
ments of an expenditure or use made at 
or near the time of the expenditure or use 
has a high degree of creditability. However, 
we suggest that records be maintained 
currently, but immediate recording of ex-
penses as incurred is no longer required.

The Cohan rule is something the Courts 
use to allow a taxpayer a partial deduction 
and cannot be used by the taxpayer to esti-
mate the applicable expenses claimed. 

Q4. How should entertainment expens-
es be substantiated? 
A. They should be recorded as follows: 

1) The amount and description, e.g., 
dinner or theater, of each separate 
expenditure
2) The time and place the entertainment 
was provided
3) The business purpose or benefit of 
the activity, including the nature of any 
business discussion with the person 
entertained
4) The business relationship of the 
person entertained, which may be indi-
cated by name, title, occupation or other 
designation sufficient to establish the 
relationship

If the taxpayer entertains a large group of 
persons, he need not record the name of 
each individual present if a class designa-
tion would suffice to indicate the business 
relationship. However, members of the 
class must be readily identifiable. A des-
ignation such as “all the officers of the 
3rd District” would be sufficient, but if the 
group is too large and heterogeneous so 
that members could not be easily identi-
fied, the taxpayer is required to list each 
person entertained.

Q5. How should gifts be substantiated? 
A. Gifts should be recorded as follows: 

1) Cost of the gift
2) Date gift was given
3) Description of gift
4) Business reason for gift or nature of 
benefit expected or derived 
5) Occupation or other information relat-
ing to the recipient of the gift including 
name and title

Q6. How should listed property be 
substantiated? 
A. Listed property should be recorded as 
follows: 

1) The amount of each expenditure with 
respect to the listed property
2) The amount of each business use 
based on some measure such as mileage 
or time
3) Date of the expenditure or use of the 
listed property 
4) The business purpose for an expendi-
ture with respect to the listed property

Listed property is property that lends itself 
to personal use. This includes, but is not 
limited to, laptops, personal computers, 
automobiles, entertainment, recreational 
and amusement property.

For tax years starting in 2010, cellular tele-
phones are no longer considered listed 
property and, therefore, do not have to 
meet the heightened substantiation re-
quirements of Internal Revenue Code 
274(d). However, the taxpayer must still 
be able to substantiate the deduction 
claimed by some corroborating evidential 
matter just as they would for any Internal 
Revenue Section 162 expense. This means 
the taxpayer does not have to keep a log 
of business and personal use, but still has 
to substantiate the expense was incurred, 
paid and is ordinary and necessary.

Q7. What constitutes substantiation if I 
lose my records? 
A. If the loss of records is beyond your con-
trol, you shall have the right to substantiate 
a deduction by reasonable reconstruction of 
your expenditures. Examples of circumstanc-
es beyond your control include fire or theft.

Q8. If the entertainment is “associated 
with” rather than “directly related to” 
the active conduct of my trade or busi-
ness, must I record any additional items? 
A. Yes. The following items are required for 
“associated with” expenses: 

1) The date and duration of the business 
discussion which preceded or followed 
the entertainment;
2) the place where the business discus-
sions were held
3) the nature of the business discussion, 
its purpose, and the benefit derived or 
expected from the discussion 
4) the identity of the persons enter-
tained who participated in the business 
discussion.

Q9. What do adequate records consist 
of? 
A. Adequate records usually consist of 
diaries, account books, logs, statements of 
expense and other documentary evidence. 
It is not necessary to record any informa-
tion that duplicates information reflected 
on a receipt.
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Diaries and books. It is suggested that the 
elements of an expenditure be recorded 
“at or near the time” when the expense was 
incurred. Such records are believed to have 
“a high degree of credibility not present 
with respect to a statement prepared sub-
sequent thereto when generally there is a 
lack of accurate recall.” Although no special 
form of records must be maintained, it is 
clear that the IRS contemplates that the 
taxpayer will keep a diary or account book 
in which entries can be made as incurred 
or at least weekly.

The degree of specificity of entries in a 
diary or account book will vary with the 
facts and circumstances of each expen-
diture. Confidential or highly sensitive 
information need not be recorded in a 
diary or account book. However, the tax-
payer should be ready to submit a record 
of the expenditure to the IRS during an 
audit if they are to obtain a deduction for 
the expenditure.

Documentary evidence. A diary or ac-
count book standing alone is not sufficient 
substantiation in all circumstances. The 
taxpayer must be prepared to produce 
documentary evidence, e.g., receipts or 
paid bills, in order to deduct lodging and 
meal expenses incurred while traveling 
away from home and transportation ex-
penses in excess of $75. Documentary 
evidence supporting an expenditure for 
transportation such as cab fare or bus tick-
ets not in excess of $75 will not be required 
if such is not readily available. Such ex-
penses can be easily authenticated by fare 
schedules and mileage rates. 

Usually a receipt will suffice if it contains 
enough information to establish the 
amount, date, place and character of an 
expense. Thus, a hotel receipt must include 
the name, location, date and the separate 
charge for lodging, meals, telephone, etc., 

if it is to serve as adequate substantiation 
of a business travel expense. Similarly, a 
restaurant receipt must indicate the name 
and location of the restaurant, the date 
and the charge for food, beverages, and 
other items.

A canceled check will not ordinarily con-
stitute adequate documentary evidence 
since it does not show in detail the specific 
items comprising the total expenditure. 
For example, if a taxpayer makes a long dis-
tance telephone call to his home, which is 
a personal expense, a hotel receipt would 
usually indicate this fact while a canceled 
check would not.

However, a canceled check, in connection 
with the payee’s bill, will typically be suffi-
cient to substantiate the business nature of 
an expenditure. The detail required is im-
portant since it is the basis upon which an 
allocation between personal and business 
expenses can be made. Moreover, if expens-
es incurred with respect to certain persons 
(i.e., spouses) are not deductible, it is essen-
tial that evidence of the cost incurred with 
respect to the person not on business be 
available. Otherwise, they will be deemed 
to bear a proportionate share of the total 
charge, and the deduction reduced.

Q10. How long must the records be 
retained? 
A. The taxpayer must retain his records and 
related documentary evidence in support 
of travel, entertainment and gift deduc-
tions during the period that his tax return 
in subject to audit. Normally, this period is 
three years from the date of filing the tax 
return for federal returns. Some states re-
quire four years. However, the period of 
limitations is longer if the taxpayer con-
sents to an extension or if there has been 
a substantial omission from gross income. 
Moreover, there is no statute of limitations 
in cases of fraud.

Further, the Tax Reform Acts of 1984 and 
1986 have effectively increased the period 
which taxpayers must retain records if they 
depreciate an auto, computer, or other 
“listed property” since recapture of de-
preciation and investment tax credit may 
occur if the business use of the asset drops 
below 50 percent.

Effective for expenses incurred on or after 
Oct. 1, 2008, the IRS has issued Revenue 
Procedure 2008-59, which provides rules 
under which the amount of an employ-
ee’s business expenses for meals, lodging 
and incidentals while traveling away from 
home are deemed substantiated under 
Reg. Section 1.274-5 when a payor, such 
as an employer, provides a per diem 
allowance to pay for the expenses. In ad-
dition, this revenue procedure provides 
an optional method for employees and 
self-employed individuals to compute de-
ductible portions of meal and incidental 
costs while traveling away from home. 

Optional methods are available if the cost 
is paid or incurred, or if the cost is not paid 
or incurred and also not reimbursed. Use 
of a method described in this revenue pro-
cedure is not mandatory, and a taxpayer 
may use actual allowable expenses if the 
taxpayer maintains adequate records or 
other sufficient evidence for proper sub-
stantiation. This revenue procedure does 
not provide rules under which the amount 
of an employee’s lodging expenses will 
be deemed substantiated when a payor 
provides an allowance to pay for those 
expenses but not meal and incidental 
expenses.

We recommend that taxpayers who are 
reimbursed for business expenses, or who 
incur their own such expenses, review 
Revenue Procedure 2008-59 in evaluating 
their deductible expenses and substantia-
tion thereof. 
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